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Republic of Austria
v
European Commission

Judgment of the Court (Grand Chamber) of 11 September 2025

(Appeal — State aid — Article 107(3)(c) and Article 108 TFEU - Aid planned for the

development of two new nuclear reactors at the site at Paks (Hungary) — Direct award of the

construction contract — Directive 2014/25/EU — Decision declaring the aid compatible with the
internal market subject to compliance with certain commitments — Compliance of the aid with
EU law other than State aid law — Object of the aid — Aspects that are inextricably linked to the
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aid — Parallel conduct of infringement proceedings — Obligation to state reasons)

Judicial proceedings — Request that the oral procedure be reopened — Request to lodge
observations following the Advocate General’s Opinion — Conditions for reopening

(Art. 252, second para., TFEU; Statute of the Court of Justice, Art. 23; Rules of Procedure of the
Court of Justice, Art. 83)

(see paragraphs 20-23)

Aid granted by a Member State — Examination by the Commission — Compatibility of aid
with the internal market — Discretion — Observance of the need for consistency between
provisions governing State aid and other provisions of EU law — Obligation limited to the
aspects of an aid measure which are indissolubly linked to its object — Aid consisting of the
construction and provision free of charge of two new nuclear reactors for the purpose of their
operation — Award of the contract for the construction of those reactors without a tendering
procedure — Indissociable aspect of the object of the aid

(Arts 107(1) and 108 TFEU; European Parliament and Council Directive 2014/25)

(see paragraphs 52-55, 59-64, 68-81)

Appeal - Grounds - Plea raised for the first time in the context of the appeal -
Inadmissibility — Plea seeking solely to contest the merits of the judgment under appeal —
Plea arising from the judgment under appeal — Admissibility

(Art. 256(1) TFEU; Statute of the Court of Justice, Art. 58; Rules of Procedure of the Court of
Justice, Art. 170)
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(see paragraph 57)

4. Appeal — Grounds — Incorrect assessment of the facts and evidence — Inadmissibility —
Review by the Court of Justice of the assessment of the facts and evidence — Possible only
where the facts or evidence have been distorted — Review by the Court of Justice of the legal
classification given to the facts of the dispute — Whether permissible
(Art. 256(1) TFEU; Statute of the Court of Justice, Art. 58, first para.)

(see paragraph 58)

5. Action for annulment — Pleas in law — Infringement of essential procedural requirements —

Lack of or inadequate statement of reasons — To be considered of the Court’s own motion
(Arts 263 and 296 TFEU)

(see paragraph 99)

6. Acts of the institutions — Statement of reasons — Obligation — Scope — Assessment of the
obligation to state reasons by reference to the circumstances of the case — Need to specify all
the relevant factual and legal elements — None
(Art. 296 TFEU)

(see paragraphs 101, 117)

7. Aid granted by a Member State — Examination by the Commission — Compatibility of aid
with the internal market — Discretion — Observance of the need for consistency between
provisions governing State aid and other provisions of EU law - Aid consisting of the
construction and provision free of charge of two new nuclear reactors for the purpose of their
operation — Award of the contract for the construction of those reactors without a tendering
procedure — Compliance with the EU rules on public procurement — Reference by the
Commission to its findings in earlier infringement proceedings concerning compliance with
those rules — Infringement of the obligation to state reasons
(Arts 107(1) and 108 TFEU; European Parliament and Council Directive 2014/25)

(see paragraphs 104-109)
Résumé

The Court of Justice, sitting as the Grand Chamber, sets aside the judgment of the General Court'
confirming the decision of the European Commission on the State aid that Hungary is planning to
implement for supporting the development of two new reactors at the nuclear power station site
at Paks.” Now itself giving final judgment on the dispute, the Court of Justice annuls that decision

! Judgment of 30 November 2022, Austria v Commission (T-101/18, EU:T:2022:728; ‘the judgment under appeal’).

2 Commission Decision (EU) 2017/2112 of 6 March 2017 on the measure/aid scheme/State aid SA.38454 —2015/C (ex 2015/N) which
Hungary is planning to implement for supporting the development of two new nuclear reactors at Paks II nuclear power station
(OJ 2017 L 317, p. 45) (‘the decision at issue’).
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and finds, in that context, that the Commission erred in law in examining the compatibility of the
notified aid measure with the internal market without taking into consideration certain
indissociable aspects of that measure.

By the decision at issue, the Commission approved, for the benefit of the State-owned undertaking
MVM Paks II Nuclear Power Plant Development Private Company Limited by Shares (‘the Paks II
company’), investment aid notified by Hungary on 22 May 2015 concerning the operation of two
nuclear reactors to be constructed at the Paks nuclear power station site, in addition to the four
nuclear reactors already in operation on that site.

That aid, which consists, in essence, of the provision free of charge of the new nuclear reactors to
the Paks II company for the purpose of their operation, is in large part financed by a loan in the
form of a revolving credit facility of EUR 10 billion granted by the Russian Federation to Hungary
in the framework of an intergovernmental agreement on cooperation on the peaceful use of
nuclear energy, and by an additional amount of EUR 2.5 billion paid by Hungary. In accordance
with that agreement, the task of constructing the new reactors was entrusted, by means of a
direct award (and therefore without a public tender procedure) to the company Nizhny
Novgorod Engineering Company Atomenergoproekt (‘JSC NIAEP’), designated by Russia.

By the decision at issue and subject to the conditions set out therein, the Commission declared the
aid at issue compatible with the internal market, in accordance with Article 107(3)(c) TFEU.
Under that provision, aid to facilitate the development of certain economic activities or of certain
economic areas may be considered to be compatible with the internal market, in so far as it does
not adversely affect trading conditions to an extent contrary to the common interest.

Since the Republic of Austria’s action against the decision at issue was dismissed by the General
Court, it lodged an appeal against the judgment of that Court.

Findings of the Court

In support of its appeal, the Republic of Austria submits, in essence, that the General Court erred
in law inasmuch as, first, it excluded the construction of the two new nuclear reactors from the
definition of the object of the aid measure at issue. Second, the Republic of Austria claims that
the General Court erred in endorsing the Commission’s conclusion that the direct award of the
contract for that construction to the company JSC NIAEP does not constitute an aspect that is
inextricably linked to the object of the aid at issue, with the result that a potential infringement
of the EU public procurement rules would have had no effect on the assessment of the
compatibility of that aid with the internal market.

First of all, the Court of Justice examines whether the General Court was entitled to hold that the
object of the aid at issue consists solely of ‘the provision free of charge of two new nuclear reactors
to the Paks II company for the purpose of their operation’, thus excluding their construction from
it.

The Court of Justice finds that the objective of the aid at issue is to support the activity of nuclear
energy production, by means of a project aimed at the development of two new nuclear reactors.
According to the intergovernmental agreement, the development of those reactors includes their
design and construction, a process whose essential aspects, namely, in particular, the identity of
the constructor and the technical specifications of those reactors, were apparent from the
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notification of the aid measure at issue. A process the essential aspects of which are apparent from
the notification of the aid measure at issue and which forms an integral part of that measure
cannot be excluded from the object of that measure, since it amounts to a factor that is necessary
for the implementation of that measure and, therefore, for the attainment of its objective.

As regards the amount of the aid at issue, first, that aid includes a revolving credit facility of
EUR 10 billion provided by means of the loan granted to Hungary by the Russian Federation,
whose sole use is limited to the design, construction and commissioning of the two new nuclear
reactors. Second, it includes an additional amount of EUR 2.5 billion paid by Hungary. The total
amount of EUR 12.5 billion invested by Hungary in the framework of the project at issue
corresponds, as confirmed by the Commission, to the cost of the construction of those two new
nuclear reactors.

In so far as the construction of those reactors is, first, a factor that is necessary for the attainment
of the objective pursued by the notified measure at issue and, second, a process financed, at least
indirectly, with Hungary’s resources, that construction forms an integral part of the aid measure
notified by that Member State and could not, therefore, validly be excluded by the General Court
from the object of that measure.

Consequently, by stating, in the judgment under appeal, that the sole object of that aid is ‘the
provision free of charge of two new nuclear reactors to the Paks II company for the purpose of
their operation’, the General Court made an incorrect legal characterisation of the relevant facts.

Next, the Court of Justice examines whether, despite that incorrect legal characterisation of the
facts, the General Court was entitled to endorse the Commission’s conclusion in the decision at
issue that the direct award of the contract for the construction of the two new nuclear reactors to
the company JSC NIAEP, without a public tender procedure, does not constitute an aspect that is
inextricably linked to the object of that aid.

As a preliminary point, the Court recalls that the Commission must assess, in the context of the
procedure laid down in Article 108 TFEU, the indissociable aspects of the object of aid, that is to
say, the modalities which are so indissolubly linked to that object that it is impossible to evaluate
them separately, with the result that their effect on the compatibility or incompatibility of that aid
viewed as a whole with the internal market must therefore of necessity be determined in the
framework of that procedure.

By contrast, aspects which, although forming part of the aid measure at issue, are not specifically
necessary for the attainment of its objective or for its functioning are not aspects that are
inextricably linked to the object of the aid.

In the present case, the direct award of the contract for the construction of the two new nuclear
reactors is an aspect that is inextricably linked to the object of the aid measure notified by
Hungary to the Commission, which is aimed at developing those reactors with a view to their
provision, free of charge, to the Paks II company. That aspect is indispensable for the attainment
of the objective of the aid defined in that manner.

That conclusion is borne out by the financing arrangement set out in the intergovernmental
agreement, which is specifically aimed at developing those reactors with a view to their provision
free of charge and which provides for the gradual release of the funds to the company JSC NIAEP
as the construction work on those nuclear reactors progresses.
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It follows that a potential infringement, by that indissociable aspect of the aid measure at issue, of
provisions or general principles of EU law, such as the EU public procurement rules, could
preclude that measure from being declared compatible with the internal market, in a procedure
under Article 108 TFEU.

An analysis of the conformity of the direct award of the contract for the construction of the two
new nuclear reactors with those rules was all the more necessary since the organisation of an
open, impartial and unconditional tender procedure for the award of a contract for the
construction of infrastructure is likely to have an impact, inter alia, on the cost of the investment
required for that construction and on the properties of that infrastructure and, accordingly, on the
extent of any advantage granted to an undertaking or group of undertakings by that means.

Thus, the General Court erred in holding that the Commission was entitled to consider that the
lawfulness of the decision at issue did not depend on Hungary’s compliance with EU public
procurement rules.

The finding that ‘an infringement of the rules on public procurement would produce effects solely
on the market for the construction of nuclear power stations and would have no consequences for
the market covered by the object of the aid measure at issue’ is also vitiated by an error. It is
apparent from the case-law of the Court of Justice that, when the Commission assesses whether
proposed aid satisfies the condition?® of not adversely affecting trading conditions to an extent
contrary to the common interest, it must take into account the negative effects that that aid may
have on competition and trade between Member States in general.

Accordingly, it cannot be ruled out that an infringement of a provision of EU law which is liable to
produce a distortion of competition on a market that is different from but linked to the market
covered by the notified aid measure must be taken into consideration by the Commission in its
examination of the compatibility of that measure with the internal market. That is true, in the
present case, of any distortion of competition which could have resulted, on the market for the
construction of nuclear power stations, from the award of the contract for the construction of
the two new nuclear reactors at the Paks site in breach of EU public procurement rules, since
that award is an aspect that is inextricably linked to the object of the aid measure at issue.

Lastly, the Republic of Austria contests the General Court’s examination of the conclusion made
for the sake of completeness in the decision at issue, according to which the direct award of the
contract for the construction of the two new nuclear reactors did not, in any event, give rise to an
infringement of the public procurement procedures laid down by Directive 2014/25.* In that
regard, the Court of Justice finds that the General Court erred in law by ruling that that
conclusion was reasoned to the requisite legal standard by the mere reference made by the
Commission to the assessment it had carried out in infringement proceedings initiated against
Hungary in 2015.

In that context, the Court of Justice notes that infringement proceedings and a procedure under
Article 108 TFEU may be combined where a State measure falls at the same time within the
scope of the State aid provisions and of other provisions of the Treaty. Nevertheless, the
Commission does not have the power to determine conclusively, in the context of infringement

3 Article 107(3)(c) TFEU.

4

Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on procurement by entities operating in the
water, energy, transport and postal services sectors and repealing Directive 2004/17/EC (O] 2014 L 94, p. 243).

ECLI:EU:C:2025:686 5



proceedings, the rights and obligations of a Member State or to afford that State guarantees
concerning the compatibility of a given line of conduct with EU law, given that the Court alone
has jurisdiction to find that a Member State has failed to fulfil an obligation under the Treaties.

Accordingly, the closure by the Commission of infringement proceedings against a Member State,
which amounts to the exercise of a discretion it enjoys, which, moreover, the Court cannot review,
cannot be decisive for the purpose of determining whether the national legislation or the national
measure that was the subject of those proceedings is consistent with EU law.

In the present case, there was nothing to prevent the Commission from referring, in the decision
at issue, to the 2015 infringement proceeding and, in particular, to the conclusions which it had
drawn from the assessments it had carried out on that occasion. By contrast, a mere reference to
such infringement proceedings and to the provision which is alleged to be applicable in the case at
hand, without any indication of the other specific factors taken into consideration by that
institution or of the methodology pursuant to which the Commission reached its conclusion,
cannot satisfy the obligation to state reasons laid down in Article 296 TFEU.

The reasons set out by the Commission in the decision at issue do not contain any information
capable of showing in a clear and unequivocal fashion the reasoning of that institution that
enabled it to reach the conclusion that the direct award of the contract for the construction of
the two new reactors at the Paks site complied with Directive 2014/25.

Nor can it be inferred from those reasons why the Commission relied, in the decision at issue, on
that directive, even though the time limit for its transposition had been set at 18 April 2016 and
Directive 2004/17° was repealed only with effect from that date.

In the light of the foregoing, the Court of Justice sets aside the judgment under appeal, considers

that the state of the proceedings permits final judgment to be given, and, ruling on that dispute,
annuls the decision at issue.

> Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating the procurement procedures of
entities operating in the water, energy, transport and postal services sectors (O] 2004 L 134, p. 1).
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